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COVENANT RESTRICTING

USE OF PROPERTY

ARTICLE I

GENERAL PROVISIONS

1.01 Introduction. The property described in Exhibit

attached hereto (the "Property") was owned and operated by

Koppers company, Inc., a Delaware corporation, and used as a
J

creosote wood treatment plant and products storage site. On or

about 1985, this use ceased and thereafter the Property was

remediated under the oversight of the State of California

Regional Water Quality Control Board, which determined that the

significantly contaminated soils had been removed from the site,

as set forth in a letter dated October 14, 1988, a copy of which

is attached hereto as Exhibit B. The remediation of the Property

was reviewed by the State of California Department of Health

Services, Permitting Unit and the State of California Department

of Health Services Toxic Substance Control Program, Site

Mitigation Unit. As a result of the foregoing reviews, the
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Property has been designated as closed as defined by the

California Code of Regulations, Title 22, Section 66027 and upon

recordation of this Covenant Restricting Use of Property, the

Property will be delisted from the Hazardous Substance Clean-up

Bond Expenditure Plan.

The purpose of this Covenant is to protect public

health and the environment by limiting the use of the Property to

commercial and/or industrial uses. It is primarily a

precautionary measure taken to insure that in the event of soil

disturbance, such as excavation, appropriate measures are taken _

to prevent worker or public exposure. The existence'of this

Covenant does not imply that continued presence of contamination

or hazardous waste has been confirmed on the Property. By

entering into this Covenant, Owner shall not be deemed to have

admitted that this Covenant is required for the Property or for

any other property owned by Owner in the State of California.

1.02 Provisions To Run With The Land. This Covenant

sets forth protective provisions, covenants, restrictions, and

conditions (collectively referred to as "Restrictions"), upon and

I
subject to which the Property and every portlon thereof shall be

improved, held, used, occupied, leased, sold, hypothecated,

encumbered, and/or conveyed. Each and all of the Restrictions

shall run with the land, and pass with each and every portion of

the Property, and shall apply to and bind the respective
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successors in interest thereof. Each and all of the Restrictions

are imposed upon the entire Property unless expressly stated as

applicable to a specific portion of the Property. Each and all

of the Restrictions are imposed pursuant to Section 25222.1(a) of

the Health and Safety Code and run with the land pursuant to

Section 25222.1(a). Each and all of the Restrictions are

enforceable by the Department of Health Services.

1.03 Concurrence Of Owners p_esume_. All purchasers,

lessees, or possessors of any portion of the Property shall be

deemed by their purchase, leasing, or possession of such

Property, to be in accord with the foregoing and to agree for and

among themselves, their heirs, successors, and assignees, and the

agents, employees, and lessees of such owners, heirs, successors,

and assignees, that the Restrictions as herein established must

be adhered to for the benefit of future Owners and Occupants and

that their interest in the Property shall be subject to the

Restrictions contained herein.

1.04 IncorDoration _nto 0eeds and Leases. Covenantor

desires and covenants that the Restrictions set out herein shall

I
be incorporated by reference in each and all deeds and leases of

any portion of the Property.
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ARTICLE II

DEFINITIONS

2.01 ImDrovements. "Improvements" shall mean all

buildings, roads, driveways, regradings, and paved parking areas,

constructed or placed upon any portion of the Property.

2.02 Occupants. "Occupants" shall mean Owners and

those persons entitled by ownership, leasehold, or other legal

relationship to the exclusive right to occupy any portion of the

Property.

2.03 Owner. "Owner" shall mean the Covenantor or its

successors in interest, including heirs, and assigns, who hold

title to all or any portion of the Property.

2.04 DeDartment. "Department" shall mean the

California State Department of Health Services and shall include

its successor agencies, if any.

ARTICLE III

DEVELOPMENT, USE, AND CONVEYANCE OF THE PROPERTY

3.01 Restrictions On Use. Covenantor promises to
P

restrict the use of the portion of the Property as described in

Exhibit A to uses which are zoned either "Industrial" or

"Commercial" under the applicable zoning ordinance of the city of

Ontario at the time such use is proposed; provided that if the

proposed use is permitted only because of a change in such zoning
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ordinance after the date of execution of this covenant, the

Department may prohibit such use if it finds it to be

inconsistent with public health and safety.

3.02 Conveyance of Property. The Owner or. Owners

shall provide a thirty (30) days advance notice to the Department

of sale, lease, or other conveyance of the Property or an

interest in the Property to a third person. The Department shall

not, by reason of the Covenant, have authority to approve,

disapprove, or otherwise affect any sale, lease, or other

conveyance of the Property except as otherwise provided by law,

by administrative order, or by reason of this Covenant.

3.03 Enforcement. Failure of the Owner to comply with

any of the requirements, as set forth in paragraph 3.01 shall be

grounds for the Department, by reason of the Covenant, to have

the authority to require that the Owner modify or remove any

Improvements constructed in violation of that paragraph.

Violation of the Covenant shall be grounds for the Department to

enforce civil and criminal actions against the Owner as provided

by law, by administrative order, or by reason of this Covenant.

3.04 Notice In Aareements. All Owners and Occupants

shall execute a written instrument which shall accompany all

purchase, lease, sublease, or rental agreements relating to the

Property. The instrument shall contain the following statement:
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"The land described herein is subject to

certain restrictions as more fully set forth

in that certain Covenant Restricting Use of

Property dated , recorded in the

Official Records of San Bernardino County,

State of California, at ."

ARTICLE IV

VARIANCE AND TERMINATION

4.01 Variance. Any Owner or, with the Owner's

consent, any occupant of the Property or any portion thereof may

apply to the Department for a written variance from the

provisiuns of this Covenant. Such application shall be made in

accordance with Section 25233, Health & Safety Code.

4.02 Termination. Any Owner or, with the Owner's

consent, an Occupant of the Property or a portion thereof may

apply to the Department for a termination of the Restrictions as

they apply to all or any portion of the Property. Such

application shall be made in accordance with Section 25234,
J

Health & Safety Code.

4.03 Term. Unless terminated in accordance with

paragraph 4.02 above, by law or otherwise, this Covenant shall

continue in effect in perpetuity.
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ARTICLE V

MISCELLANEOUS

5.01 NO Dedication Intended. Nothing set forth herein

shall be construed to be a gift or dedication, or offer of a gift

or dedication, of this Property or any portion thereof to the

general public or for any purposes whatsoever.

5.02 Notices. Whenever any person gives or serves any

notice, demand, or other communication with respect to this

Covenant, each such notice, demand, or other communication shall

be in writing and shall be deemed effective (i) When delivered,

if personally delivered to the person being served or to an

officer of a corporate party being served or official of a

government agency being served, or (2) three (3) business days

after deposit in the mail if mailed by United States mail,

postage paid certified, return receipt requested:

To: Beazer Developments West, Inc.

731 Sansome Street, Suite 300
San Francisco, CA 94111

With a copy to: Department of Health Services

Toxic Substances Control Division

Regional Office

245 W. Broadway, ISuite 350
Long Beach, CA 90802
Attention:

5.03 Partial Invalidity. If any portion of the

Restriction set forth herein or terms is determined to be in
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valid for any reason, the remaining portion shall remain in full

D force and effect as if such portion had not been included herein.

5.04 Article Headinqs. Headings at the beginning of

each numbered article of this Covenant are solely for the

convenience of the parties and are not a part of the Covenant.

5.05 Recordation. This instrument shall be executed

by the Covenanter and by the Director, California Department of

Health Services. This instrument shall be recorded by the

Covenanter in the County of San Bernardino within ten (I0) days

of the date of execution.

5.06 References. All references to Cede sections

include successor provisions.

IN WITNESS WHEREOF, the parties execute this Covenant

as of the date set forth above.

OWNER:

BEAZER DEVELOPMENTS WEST, INC.

By: __7_ "Title: _--f1_V

DEPAR_RVICES
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STATE OF _GUI'%_CC_'%CL_ )

) SS. :

COUNTY OF "'0 (CLNQ _ )

on  PFil I ,1991beforeme,the
undersigned, a N6tary Public in and f-or said state, personally
appeared _C_3 ('_i_ _i_l_ , personally known to me or proved
to me on the basis of satisfactory..evi_ence to be the person who• • • , . • a

executed the wlthln instrument as V_c6 _Q6ic_0_ , of the

corporation that executed the within instrument, and acknowledged
to me that such corporation executed the same pursuant to its
bylaws or a resolution of its board of directors.

WITNESS my hand and official seal.

_T_ (HRISI]NI:II.A_J_D R Notary Public in and for _aid
4t-_ _o;_n'l_e_.lc.ca._ K County and State • _J

Ck_ oP_ cm_mY K
_ _mm.E_m__ 29,1992

STATE OF CALIFORNIA )

) SS. :

COUNTY OF I._.q AMC_EI,ES )

On MARCH 27. , 199_l_efore me, the

undersigned, a Notary Public in and for said state, personally

appeared JO_N A. _TNTON , personally known to me or proved

to me on the basis of satisfactory evidence to be the person who

executed the within instrument as _ ,_ . of the Department
of Health Services, the agency that executed the within

instrument, and acknowledged to me that such agency executed the
same.

WITNESS my hand and official seal.

ublic in and for said

j_ _o._,-,,s_s cou_ ( County and State _$ _/.do_s,s_
_/_yCOMMISlONEXPIRESDECEMBER6 199_ b"

//'_-r"_.._ ?) Noi'ar_, °'lbliC CoIitl:tntQ )
PRINCIPAL QFFIC_ IN

MY COMMISSION F._IR_ OECE_I_ER 6, 1993....
01/17/91 9.
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DESCRIPTION: THE LAND REFERREDTO HEREIN IS SITUATEDIN THE COUNTYOF SAN
BERNARDINO, STATE OF CALIFORNIA,AND IS OESCRIBEDAS FOLLOWS:

TENTATIVE PARCEL MAP NO. IZ401,UNRECORDEDBEINGA SUBDIVISIONOF:

A PARCEL OF LAND SITUATEDIN THE SOUTHWESTONE-QUARTEROF SECTION20, TOWNSHIPZ
SOUTH, RANGE 6 WEST, SAN BERNARDINOMERIDIAN,IN THE CITY OF ONTARIO,COUNTYOF SAN
BERNAROINO,STATE OF CALIFORNIA,BEINGA PORTIONOF LOT 3, BLOCK20 OF TRACT 2244 AS
PER MAP RECORDED IN 800K _5 PAGES 80 THROUGH56 OF MAPS, IN THE OFFICE OF THE COUNTY
RECORDER OF SAID COUNTYAND SHOWNON RECORDOF SURVEYMAPS FILED IN BOOK 10 PAGES 4
AND 5 OF RECORDS OF SURVEYSIN THE OFFICEOF SAID RECOROER,DESCRIBEDAS FOLLOWS:

BEGINNINGAT THE SOUTHWESTERLYCORNEROF SAIDSECTION20; THENCENORTH 0 DEGREES27
MINUTES48 SECONDSEAST, ALONGTHEWESTERLYLINE THEREOF,437.31 FEET TO THE
SOUTHERLY LINE OF LAND (200FEET WIDE) OF SOUTHERNPACIFICRAILROADCOMPANY(NOW
SOUTHERN PACIFICTRANSPORTATIONCOMPANY)AS SHOWN ON SAID RECORDOF SURVEYMAPs
THENCE NORTH 88 DEGREESZ2 MINUTES45 SECONDSEAST,ALONG SAIDSOUTHERLYLINE,
1011.80 FEET TO A POINT;THENCESOUTHEASTERLYAND SOUTHERLY,ON A CURVE TO THE RIGHT
HAVING A RADIUS OF 382.24FEET (TANGENTTO SAID CURVE AT LASTMENTIONEDPOINT BEARS
SOUTH 58 DEGREES 47 MINUTES03 SECONDSEAST),THROUGHA CENTRALANGLE OF 59 OEGREES
06 MINUTES 03 SECONDS,AN ARC DISTANCEOF 394.28FEET TO A POINT;THENCE SOUTH 0
DEGREES 19 MINUTESWEST, TANGENTTO SAID CURVE AT LAST MENTIONEDPOINT, 143.53FEET
TO THE SOUTHERLY LINE OF SAID SECTION20; THENCENORTH 89 DEGREES41 MINUTESWEST,
ALONG LAST SAID SOUTHERLYLINE, BEINGALSO ALONG THE CENTERLINEOF SLOVERAVENUE,
1198.28 FEET TO THE POINTOFBEGINNING.

EXCEPTINGTHEREFROMTHAT PORTIONOF SAID PROPERTYLYING BELOWA DEPTH OF 500 FEET
MEASURED VERTICALLYFROM THE CONTOUROF THE SURFACETHEREOF;PROVIDED,HOWEVER,THAT
SAID GRANTOR, ITS SUCCESSORSAND ASSIGNS,SHALL NOT HAVE THE RIGHT FOR ANY PURPOSE
WHATSOEVERTO ENTER UPON, INTOOR THROUGHTHE SURFACEOR THE PORTIONOF SAID PROPERTY
LYING ABOVE BOO FEET, MEASUREDVERTICALLYFROM THE CONTOUROF THESURFACE OF SAID
PROPERTY,

EXHIBIT A
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